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which from its nature rests particularly within his knowledge, the principal 
is bound by the representation of the agent, although false, as to the existence 
of such fact. The exercise of the authority itself is, unambiguously, such a 
representation." The rule is especially applicable to a corporation, "since it 
can be negligent, fraudulent or mistaken only through some agent." The 
reasoning of the case seems sound. The other view carried to its logical 
limit would seem to excuse the principal for every mistake or tort of the 
agent, unless, as rarely happens, he intentionally authorized it, or the agent 
did the unauthorized act for the principal's benefit. But for the weight of 
the opinion of the federal courts and the unbroken authority of the English 
courts to the contrary, the rule of the principal case might be regarded as the 
decided weight of authority, not only as to mistake, but also as to negligence 
and fraud. It is is believed no sound reason can be offered in this class of 
cases for applying one rule to the mistake and another to the negligence or 
fraud of the agent. E. C. G. 



Contracts by Correspondence. — In the last number (Dec, 1905) of 
Estudios de Deusto (Bilbao Studies) there is an article on the completion of 
contract through correspondence, by Senor Jose Maria de Arluciaga, an 
account of which may be of interest to American lawyers who may have deal- 
ings with Spanish American countries. This note is a resume of Senor 
Arluciaga's article and a comparison of his results with the American law, 
together with some slight addition of new material from the Japanese Civil 
Code, the Civil Code of Porto Rico and the Mexican Commercial Code. 

The well established principle of English and American law, that the 
moment of acceptance is the moment of dispatch, as established by the Eng- 
lish cases of Adams v. Lindsell, Dunlop v. Higgins, Household Fire Insurance 
Co. v. Grant and Henthorn v. Eraser (cf. Anson, Contracts, 10th Ed. pp. 
30-32), seems to have met with only qualified approval by the code makers 
of Roman law countries. The alternative solution, that the moment of 
acceptance is the moment of receipt, seems, from the mere enumeration of 
authorities, to have had the more general endorsement ; and in some of the 
systems, -particularly the Spanish and Mexican, the civil and the commercial 
codes seem at variance on this point. Among those codes that, according to 
Sr. de Arluciaga, distinctly favor the theory of dispatch, is the code of Chili, 
Art. 104, "The contract in all its legal effects will be considered as com- 
pleted in the place of residence of the one who would have accepted the 
original or modified offer." It seems to the reviewer that as a matter of fact 
the opposite theory of "receipt" is favored by this article, and Sr. Ramella, a 
Spanish jurist, has so interpreted it, though the code of Private International 
Law of Argentina, enacted in December, 1894, uses almost the same language, 
"the law of the domicile of the offeror is fixed as the proper one to regulate 
the contract," and in Art. 1188 of the Civil Code the statement is made that 
"the acceptance perfects the contract only from the time of its transmission 
to the offeror," followed, however, by the statement in Art. 1189 that "the 
acceptor may retract his acceptance before it has reached the knowledge of 
the offeror." 
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French jurisprudence is said to "consider the moment of transmission as 
the moment of completion of the contract (Poitier 14 Mar. 1901)" though 
Ramella notes that "the French jurisprudence admits that the determination of 
the place in which the contract is completed is a question rather of fact than 
of law, depending on the interpretation of the will of the parties." 

The Austrian Code of Commerce (Art. 32) says, "The contract between 
absent parties is held conclusive from the moment when the declaration of 
acceptance was dispatched," but Art. 320 concedes "the revocability of the 
acceptance till this reaches the knowledge of the proposer." 

The Swiss Federal Code says (Art. 8), "When a contract is made between 
absentees it will have its effect at the moment when the acceptance has been 
dispatched." But Art. 5 binds the author of the offer until the arrival of the 
answer might be expected, and furthermore, according to Art. 7, revocation 
may be made, if notice thereof reaches the hands of the other party before or 
at the same time as the acceptance. 

Although the provisions of the above cited codes apparently favor the doc- 
trine of "dispatch," the reader may see that no one is so unequivocably com- 
mitted to the doctrine as is our English law. The doctrine of "receipt" seems 
to be favored by the code of Portugal (Civil Code 649 and 653), the code of 
Uruguay (Art. 204) and our own Louisiana Civil Code (Art. 1801 [1795]), 
though Art. 1810 [1804] says — "if the contract be accepted before the death 
of the party offering, although he had no notice of it [the acceptance] the 
obligation is complete." The statement of the Belgian jurists puts the theory 
of "receipt" most clearly, "the obligation by means of correspondence is com- 
pleted not by the acceptance of the offer but with the receipt of the letter 
which confirms the acceptance (Tribunal de Bruselas, Dec. 27, 1883). 

Article 151 of the German Civil Code, cited by Sr» de Aluciaga as perti- 
nent to the question of the time of acceptance by correspondence, seems 
according to the note by Rosenthal (cf. Burgerliches Gesetzbuch 151, Anm. 
13) to apply rather to the case of an acceptance of an offer by correspondence 
being manifested by beginning of the performance of the contract. But 
Article 130 does say that a contract with an absentee is perfected at the point 
when the acceptance goes to him, though in Article 147 we find that "the offer 
made to an absentee can be assumed [to be kept good?] only up to the time 
when the offeror may expect the arrival of the answer under usual con- 
ditions." 

The provision of the Italian Commercial Code that, "when the proposer 
asks the immediate execution of the contract and does not demand a previous 
answer of acceptance or this be not necessary by the nature of the contract 
according to the general usages of commerce, the contract is perfected as 
soon as the execution is begun by the other parties," seems to apply to the 
same situation as that provided for in Article 151 of the German Civil Code. 

There is a very puzzling conflict between the Spanish Civil Code and the 
Spanish Commercial Code, and as the Mexican Civil Code and Porto Rican 
Civil Code copy the Spanish Civil Code* and the Mexican Commercial Code 
copies the Spanish Commercial Code, the opposition between the two codes 
becomes a question of considerable practical importance to the American 
lawyer. The Spanish Civil Code, Art. 1262, says, "Acceptance made by letter 
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binds the person making the offer only from the time that it came to his 
knowledge. The contract in this case, is presumed as entered into at the 
place where the offer was made." This has been copied in the Porto Rican 
Code, Sec. 1229, and Sr. de Arluciaga says that the Mexican Code holds that 
"the contract is not perfected by the written acceptance but with the arrival of 
the return mail, when the offer disappears as such, and the contract is per- 
fected." On the other hand the Spanish Commercial Code of 1885, Art. 54, 
says, "contracts executed through correspondence shall be completed from the 
time an answer is made accepting the proposition or the conditions by which 
the latter may be modified." This provision has been copied in the Mexican 
Commercial Code (see Art. 80; Taylor's Translation, 1902). Sr. de Arlu- 
ciaga suggests the possibility that the law intends that there should be such a 
difference between the civil and the merchantile acts, which certainly seems 
an unsatisfactory solution of the problem. He also quotes Sr. Estasen as 
appearing to believe that the Civil Code modifies the corresponding article of 
the Commercial Code, as being a subsequent enactment. Possibly the inter- 
pretation of the Commercial Code may not have been to its promulgators 
what it seems to be to some of the commentators thereon. The Spanish Com- 
mercial Code as quoted by Sr. de Arluciaga says, "los contratos que se cele- 
bren por correspondencia queradan perfeccionados desde que se conteste 
acceptado la propuesta 6 las condiciones con que esta fuere modificada." The 
desde que se conteste, translated by "from the time of the reply" might as 
well mean "from the time the reply reaches the offeror" as "from the time 
the reply is dispatched." If the former interpretation were adopted the appar- 
ent contradiction between the two codes in the same system would be avoided 
and the Spanish and Mexican law would be at one, and both would be opposed 
to the American rule on the subject. 

It is quite evident that the Spanish writer has had some difficulty with 
what Anson so unkindly calls "that unhappy experiment in codification, the 
Indian Contract Act." He says that "the Indian Contract Act in Art. 4 seems 
to adopt the theory of 'dispatch,' while on the other hand in Art. 5, 'the com- 
munication of an acceptance is complete, as against the acceptor, when it 
comes to the knowledge of the proposer,' by which it is plainly indicated that 
the acceptance is not perfected until it is communicated." 

It may be said in conclusion that the clearest statement of the English 
principle found in any of the code systems is that given in the Japanese Civil 
Code, Article 526, "Contracts between persons living in different places are 
concluded when notice of acceptance is sent off." Emiliano Gala. 



The Police Power and City Ordinances for the Disposal of Garbage. — 
The extent of the police power has always been a subject of much dispute. 
While the courts seem agreed on the general principles governing the exer- 
cise of this power, they are not by any means unanimous when they come to 
make application of these principles to particular cases. The truth of this 
observation is demonstrated by two cases, {California Reduction Co. v. Sani- 
tary Reduction Works of San Francisco, 26 Sup. Ct. Rep. 100 and Gardner v. 



